
SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 39 
HEARING DATE:  09/01/2022 

 

 

1 

 

    

1. 9:00 AM CASE NUMBER:  C22-00881 
CASE NAME:  LYES MAKOUDI VS. MICHAEL GORMAN 
 *HEARING ON MOTION IN RE:  TO TRANSFER VENUE  
FILED BY: GORMAN, MICHAEL CHRISTOPHER 
*TENTATIVE RULING:* 
 
Before the Court is Defendant Michael Gorman’s Motion to Transfer Venue, seeking to have this 

matter transferred to the Superior Court in and for the County of El Dorado.  

Defendant’s Motion is denied.  

Factual Summary  

This matter pertains to an automobile accident which occurred on October 10, 2020 on US-50 at the 

intersection of 5 Mile Road, which is located in El Dorado County. The accident occurred when 

Defendants vehicle made a left turn across US-50, in front of Plaintiff’s vehicle, resulting in a collision. 

Emergency medical attention was performed on location and at a local hospital in El Dorado County, 

and one of the Plaintiff was airlifted to a hospital in Placer County. Both Defendants are residents of 

Contra Costa County. All five Plaintiffs are residents of Contra Costa County.  

Standard 

In an action for injury to person, “the superior court in either the county where the injury occurs … or 

the county where the defendants, or some of them reside at the commencement of the action, is a 

proper court for the trial of the action.” (California Code of Civil Procedure (“CCP”) § 395(a).)  

A court may, on motion, change the place of trial when, as relevant here, “the convenience of 

witnesses and the ends of justice would be promoted by the change.” (CCP § 397(c).) “The moving 

party must overcome the presumption that the plaintiff has selected the proper venue.” (Fontaine v. 

Superior Court (2009) 175 Cal.App.4th 830, 836.) “Thus, ‘[i]t is the moving defendant’s burden to 

demonstrate that the plaintiff’s venue selection is not proper under any of the statutory grounds.’” 

(Ibid. quoting Mitchell v. Superior Court (1986) 186 Cal.App.3d 1040, 1046.)  

“The burden rests on one who seeks a change of venue under this subdivision to prove that both the 

convenience of witnesses and ends of justice will be promoted thereby, and this he must do through 

affidavits that contain more than generalities and conclusions.” (Hamilton v. Superior Court (1974) 37 

Cal.App.3d 418, 424.) “Affidavits or declarations in support of the motion must set forth the names of 

the witnesses, the nature of the testimony expected from each, and the reasons why the attendance 

of each would be inconvenient.” (Corfee v. Southern California Edison Co. (1962) 202 Cal.App.2d 473, 

477.) “The nature of the testimony expected of each is necessary so that the court may determine the 

materiality of the evidence or the necessity of the testimony from such witnesses.” (Ibid.) 
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Analysis  

Defendant’s argument can be summed up by the following paragraph from their motion:  

All of the events relevant to Plaintiff’s case occurred in El Dorado County, and most of 

the percipient witness of which Defendants are aware reside and/or work in El 

Dorado County, including responding police officers, emergency medical personnel, 

medical helicopter operators, and Emergency Room and other treating physicians. 

Forcing these witnesses to commute from El Dorado to Contra Costa for trial or other 

proceedings would be unjust. (Motion at 4:21-26.) 

Defendant does not provide any evidence supporting the above contentions, however. Although 

there is a declaration in support of the Motion, it merely attaches a copy of Plaintiff’s Complaint and 

the Traffic Collision Report. (Declaration of Ian A. Schaeffer (“Schaeffer Decl.”) Exs. A-B.)  At most, the 

Traffic Collision Report indicates that the accident occurred in El Dorado County, the parties were 

taken to hospitals in El Dorado and Placer County, and that all of the parties to this action reside in 

Contra Costa County.  

There is no indication, however, as to where any of the above personnel live, nor any discussion 

regarding any additional witnesses that might need to be involved in this matter – for example 

treating physicians above and beyond those treating Plaintiffs after the date of the accident. 

As Plaintiffs point out, all five Plaintiffs reside in Contra Costa County and returned there for recovery 

and medical treatment. “Combined, the five Plaintiffs sought treatment with a minimum of 20 

different medical providers located within Contra Costa or neighboring Alameda County.” (Opp. at 

5:24-26.) Plaintiff’s provide a “true and accurate list of Plaintiffs’ medical providers” which shows that 

the vast majority of treatment received by Plaintiffs was performed in Contra Costa County, with a 

couple providers being located in Alameda County. (Declaration of Theresa Baumgartner 

(“Baumgartner Decl.”)  ¶4, Ex. C.) It appears that the only treatment provided in El Dorado county 

was the emergency treatment performed on the date of the accident. (Id. at Ex. D)  

Defendant also asserts that there may be the need for expert analysis of the accident site, which is 

located in El Dorado County. Thus, El Dorado is more appropriate. Plaintiff correctly points out, 

however, that “convenience of expert witnesses having no personal knowledge of any facts in the 

case should not be considered in determining the question of the convenience of the witnesses.” 

(Wrin v. Ohlandt (1931) 213 Cal. 158, 160.)  

On Reply, Defendant presents the same arguments regarding the fact the accident occurred in El 

Dorado and the treatment on that day was provided outside of Contra Costa County. Defendant fails, 

however, to provide any evidence – declarations or affidavits – to support his argument that venue 

would be more convenient in El Dorado.  

Accordingly, he has failed “to prove that both the convenience of witnesses and ends of justice will be 

promoted thereby … through affidavits that contain more than generalities and conclusions.” 
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(Hamilton, supra, 37 Cal.App.3d at 424.) “Affidavits or declarations in support of the motion must set 

forth the names of the witnesses, the nature of the testimony expected from each, and the reasons 

why the attendance of each would be inconvenient.” (Corfee v. Southern California Edison Co. (1962) 

202 Cal.App.2d 473, 477.) Defendant provides none of this information. As such, he has failed to 

overcome “the presumption that the plaintiff has selected the proper venue.” (Fontaine,  v. Superior 

Court (2009) 175 Cal.App.4th 830, 836. 

Based on the above, Defendant’s Motion to Transfer Venue is denied. 
 

 

  
    

2. 9:00 AM CASE NUMBER:  MSC17-01600 
CASE NAME:  TOVAR VS NIR WEST COAST 
 *HEARING ON MOTION IN RE:  TO BE RELIEVED AS COUNSEL  
FILED BY: NRI WEST COAST, INC 
*TENTATIVE RULING:* 
 
Granted.  Counsel is directed to serve a copy of the order granting the motion on the client and to  

file proof of service with the court.  In accordance with Rule of Court 3.1362(e), the order relieving  

counsel is not effective until that proof of service is filed. 
 

  
    

3. 9:00 AM CASE NUMBER:  MSC18-00603 
CASE NAME:  WANG VS. BRANAGH DEVELOPMENT 
 *HEARING ON MOTION IN RE:  GFS  
FILED BY: R & L DOOR CO., INC. A CALIFORNIA CORPORATION 
*TENTATIVE RULING:* 
 
Granted.  The moving papers establish sufficient grounds and there is no opposition.  (See City of 

Grand Terrace v. Superior Court (1987) 192 Cal.App.3d 1251, 1261 [“[W]hen no one objects, the 

barebones motion which sets forth the ground of good faith, accompanied by a declaration which 

sets forth a brief background of the case is sufficient.”].) 

 
 

  



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 39 
HEARING DATE:  09/01/2022 

 

 

4 

 

    

4. 9:00 AM CASE NUMBER:  MSC18-00816 
CASE NAME:  LEE VS WILKINS 
 *HEARING ON MOTION IN RE:  TO BE RELIEVED AS COUNSEL  
FILED BY: LEE, JESSICA 
*TENTATIVE RULING:* 
 
Granted.  Counsel is directed to serve a copy of the order granting the motion on the client and to file 
proof of service with the court.  In accordance with Rule of Court 3.1362(e), the order relieving 
counsel is not effective until that proof of service is filed. 

 

  
    

5. 9:00 AM CASE NUMBER:  MSC19-00972 
CASE NAME:  KERRI K. AND JACOB K. VS STATE OF CALIFORNIA ET AL 
 *HEARING ON MOTION IN RE:  ENTRY OF JUDGMENT  
FILED BY:  
*TENTATIVE RULING:* 
 

Plaintiffs, through their guardians ad litem, and State Defendants (State of California, State 

board of Education, State Department of Education, and Superintendent of Public Instruction Tony 

Thurmond, move for entry of judgment pursuant to stipulation.  Although the matter is a putative 

class action, no class has been certified.  After the submission of the motion, the parties submitted a 

declaration pursuant to Rule of Court 3.770 

There are two claims against the State defendants in the Third Amended Complaint.  The First 

cause of action is for violations of Education Code section 56000 (right to a Free and Appropriate 

Education), and alleges that the plaintiffs “suffer, will suffer, or have suffered, irreparable harm, 

including substantial losses of educational opportunities[.]”  (TAC, Par. 244.)  It seeks injunctive and 

declaratory relief.  The Third Cause of Action alleges that State Defendants have violated plaintiffs’ 

right to receive equal protection of the laws, under the California Constitution.  It does not specify any 

particular relief sought pursuant to that cause of action, although the prayer for relief (Par. 5) 

generally seeks compensatory and punitive damages. 

Exhibit A is a settlement agreement that provides the basis for the dismissal of the class 

action claims.  It specifically provides that it does not bind any members of the putative class other 

than the individual plaintiffs.  The individual plaintiffs’ claims against State Defendants will be 

dismissed with prejudice.  The consideration for the agreement is the injunctive relief provided and 

attorney’s fees.  Under the terms of the agreement (II.A.), defendant Department of Education will 

conduct specified review, technical assistance, and training with respect Marchus school.  Subject to 

legislative appropriation, State Defendants will pay $500,000 in attorney’s fees to plaintiffs’ counsel. 

Code of Civil Procedure section 372 provides that a guardian ad litem that a guardian ad litem 

“shall have power, with the approval of the court in which the action or proceeding is pending, to 
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compromise the same, to agree to the order or judgment to be entered therein[.]”  

Probate Code section 2504 requires that approval of a minor’s compromise be obtained 

where the claim is (a) for the support, maintenance, or education of the minor; (b) a claim for 

wrongful death; or (c) a claim for “physical or nonphysical harm to the person.”  Where such a 

petition is required, it must use the Judicial Council Mandatory Forms.  (Rule of Court 1.31, 7.101.)  

Assuming, arguendo, that the causes of action against the State Defendants here do not 

encompass “physical or nonphysical harm to the person,” Code of Civil Procedure section 372 

nonetheless requires court approval.  This necessarily implies that the Court must find that the 

settlement is in the best interest of the minors.  This in turn requires some showing concerning the 

nature of the case and the settlement. 

This is consistent with case law concerning judicial approval of any settlement.  First, public 
policy generally favors settlement.  (Neary v. Regents of University of California (1992) 3 Cal.4th 273.)  
Nonetheless, the court should not approve an agreement contrary to law or public policy.  (Bechtel 
Corp. v. Superior Court (1973) 33 Cal.App.3d 405, 412; Timney v. Lin (2003) 106 Cal.App.4th 1121, 
1127.)  Moreover, “[t]he court cannot surrender its duty to see that the judgment to be entered is a 
just one, nor is the court to act as a mere puppet in the matter.”  (California State Auto. Assn. 
Inter-Ins. Bureau v. Superior Court (1990) 50 Cal.3d 658, 664.)  As a result, courts have specifically 
noted that Neary does not always apply, because “[w]here the rights of the public are implicated, the 
additional safeguard of judicial review, though more cumbersome to the settlement process, serves a 
salutatory purpose.”  (Consumer Advocacy Group, Inc. v. Kintetsu Enterprises of America (2006) 141 
Cal.App.4th 46, 63.) 

The Court recognizes that this is not a certified class action, and therefore neither the 
detailed procedures nor substantive review required in those cases applies here.  Nonetheless, the 
Court’s tentative view, expressed through the tentative ruling issued before the August 11, 2022, 
hearing, was that the motion must be supplemented with some information enabling it to determine 
that the settlement is in the minors’ best interest.  The matter was continued to this date to enable 
the parties to make a supplemental submission. 

Counsel have provided a supplemental declaration, in which more detail as to the nature of 
the relief is provided.  Based on the entire record, including the supplemental declaration, the Court 
finds that the settlement is in the interest of the minors. 

Motion granted.  
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6. 9:00 AM CASE NUMBER:  MSC20-00957 
CASE NAME:  ALEXCIA ANDERSON   VS.  ABC PHONES OF NORTH CAROLI 
 SPECIAL SET HEARING  COMPLIANCE HEARING+DEPT. 39+  
FILED BY:  
*TENTATIVE RULING:* 
 
The Court has reviewed the Settlement Administrator’s declaration.  The Administrator is directed to 
complete the process of providing unclaimed funds to the State Controller.  The remaining 5% of the 
attorney’s fee award being withheld may be disbursed to counsel.  No further proceedings are 
contemplated. 
 

 

  
    

7. 9:00 AM CASE NUMBER:  MSC20-02154 
CASE NAME:  SAN RAMON OWNER, LLC VS. PROWEST 
 HEARING IN RE:  PRO HAC VICE OF ABBIE G. SPRAGUE  
FILED BY: SAN RAMON OWNER, LLC 
*TENTATIVE RULING:* 
 
Granted. 
 

 

  
    

8. 9:00 AM CASE NUMBER:  MSC20-02280 
CASE NAME:  ELITE WOOD DESIGN VS PROWEST PCM INC., ET AL. 
 *HEARING ON MOTION IN RE:  FOR FEES AND COSTS  
FILED BY: ELITE WOOD DESIGN,INC. 
*TENTATIVE RULING:* 
 
Background 

Elite Wood Design (Elite) filed an action to recover sums it alleged were due and owing under 

its contract with ProWest PCM, Inc. It contends that most of the funds owed were undisputed, 

excepting only a small amount about which there was a change-order dispute.  Elite litigated the case, 

including filing a motion for summary judgment.   ProWest then made a Code of Civil Procedure 

section 998 offer for $159,000.  Ultimately, the offer was accepted. 

Elite was a subcontractor of ProWest.  Elite demanded payment, including from the surety, 

and was not paid.  Elite filed a mechanics lien and subsequent suit.  It filed a motion for summary 

adjudication.  In addition, the property owner (San Ramon Owner) filed an action against ProWest, 

which resulted in ProWest filing a cross-complaint against numerous subcontractors, including Elite.  

When a CMO was entered in the related case between the owner of the property and ProWest, Elite 

worked on negotiation of the order.  Elite and ProWest went to a mediation in March of 22, but did 
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not resolve the case.  On May 2, 2022, ProWest made a section 998 offer for $159,000, plus 

opportunity to file motion for attorney’s fees; Elite accepted the offer, which also included 

withdrawing the pending motion for summary adjudication.  The parties tried to resolve the 

attorney’s fee issue, but could not. 

The Surety Agreement 

The contract between Elite and ProWest does not have a fee provision. 

The surety agreement between Elite, ProWest and Hartford Insurance Company, however, 

has a specific agreement providing for fees under particular circumstances.  Under Par. 5 of the 

agreement, the surety’s obligations arise after claimants have sent a claim to the surety meeting eight 

specified requirements.  (5.2.)  The surety then must (under 7.1), “send an answer to the claimant … 

stating the amounts that are undisputed and the basis for challenging any amounts that are 

disputed[.]” Under section 7.2, it also must “pay or arrange for payment of any undisputed amounts.”  

Attorney’s fees become payable only as follows: “If, however, the Surety fails to discharge its 

obligations under Section 7.1 or Section 7.2, the surety shall indemnify the Claimant for the 

reasonable attorney’s fees Claimant incurs thereafter to recover any sums found to be due and owing 

to the Claimant.”  (Emphasis added.)  Thus, if the proper claim is made, the provision is invoked if the 

surety fails either to provide a proper answer or pay any undisputed amount.  Fees are then available 

where incurred “to recover any sums found to be due and owing to the Claimant.” 

Compliance with the Agreement 

The first issue is whether Elite provided an appropriate claim under the contract.  (ProWest 

spends great effort to establish that compliance is required, but that is not disputed.  The issue is 

whether in fact Elite complied.)  The contract sets forth eight requirements for the claim: (1) the 

name of the claimant; (2) the person for whom the labor was done; (3) a copy of the agreement; (4) a 

brief description of the labor; (5) the last date the claimant performed work; (6) the total amount 

earned by the claimant; (7) the total amount of previous payments; and (8) the total amount due. 

The claim is contained in a November 18, 2020 letter.  (Ex. G to Compendium of Exhibits.) 

ProWest contends that the claim is missing three mandatory elements: (5) the date on which the 

claimant last performed; (6) the total amount earned by the claimant, and (7) the total of previous 

payments.  As to (5), page 1 of the letter (p 66 of the compendium of exhibits) states that “Claimant 

has completed its work under the Contract in or around October of 2020[.]”  As to (6) and (7), page 

126 shows both the payments received to Date ($747,448.01) and the current payment due 

($249,951.58).  The amount due and the amount paid tell the reader the total amount earned by the 

claimant. 

Thus, the claim included the necessary elements, thereby triggering Hartford’s duty to 

respond. 

The next issue is whether Hartford responded properly under the contract.  ProWest relies on 
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a letter it sent December 7, 2020.  (Dunn Dec., Ex. A.)  That document, however, is ProWest’s 

response to the filing of the San Ramon Owner suit, not a response to Elite’s demand, and was not 

provided by the surety, Hartford.  It does not address or mention the demand.  It clearly failed to 

comply with Paragraph 7.1 of the contract.  Therefore, it is not necessary to determine whether 

ProWest or Hartford failed to comply with Paragraph 7.2. 

Accordingly, the Court concludes that Elite complied with its duties under Paragraph 5, and 

Hartford did not comply with its duties under Paragraph 7.1.  Therefore, the duty to pay attorney’s 

fees is triggered. 

The Section 998 Offer 

The parties also have discussed the effect of the Section 998 offer.  In addition to the offer to 

pay $159,000, in order to “compromise the above-entitled action only,” the offer provided that 

ProWest would pay “the reasonable costs (including, if applicable, reasonable attorney’s fees properly 

determined to be due to Elite) incurred by Elite to the date of this offer to the extent permitted by 

contract or statute, in the amount mutually agreed upon, or, if no agreement is reached within 15 

days of acceptance of this offer, as determined by the Court according to proof.”  (COE, Ex. H.)  There 

is no substantive agreement to pay anything.  The parties clearly agreed only that a motion could be 

filed, and fees would be paid “to the extent permitted by contract or statute.”  In other words, they 

agreed to disagree.   

The Amount of the Fee 

Elite seeks $238,965 in attorney’s fees, which includes $10,620 associated with the filing of 

the motion.  The parties dispute whether the fees requested are reasonable.  The hourly rates do not 

appear to be the issue (topping out at $450), but ProWest contends that Elite over-litigated the case 

and that much of the time expended was not in pursuant of its own action, but in defense of 

ProWest’s cross-complaint. It also contends that the underlying documentation submitted is 

inaccurate and not based on personal knowledge.  (Elite objects to paragraphs 7-12 of the Dunn 

Declaration.  The Court will consider the declaration as argument, but sustains the evidentiary 

objections.) 

Elite supports its application through the Willert declaration, which summarizes the total 

hours, but does not include timesheets. He explains how much he worked (335 hours), and what he 

did.  Associates worked only 70.3 hours, and paralegals and law clerks worked a lesser amount.  The 

associates principally reviewed documents.  In support of these summaries, Elite relies on PLCM 

Group, Inc. v. Drexler (2000) 22 Cal.4th 1084, 1085, fn. 4.  ProWest disputes the application of that 

case to these facts.  PLCM is not alone, however, in refusing to require timesheets.  Other cases have 

found that declarations stating hours by category are sufficient.  (Sweetwater Union High Sch. Dist. v. 

Julian Union Elementary Sch. Dist.  (2019) 36 Cal.App.5th 970, 995; Stratton v. Beck (2017) 9 

Cal.App.5th 483, 496.) 

Elite has prevailed on its claim against ProWest, but ProWest’s cross-complaint against Elite 
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has not yet been resolved.  The surety contract, which is the source of the fee provision, does not 

cover the cross-complaint.  Where a party combines claims for which fees are available with claims 

for which fees are not available, the attorney fee may be limited to that on the compensable claim.  

(Akins v. Enterprise (2000) 79 Cal.App.4th 1127.)  Nonetheless, “[a]pportionment is not required 

where the claims for relief are so intertwined that it would be impracticable, if not impossible, to 

separate the attorney’s time into compensable and non-compensable units.”  (Bell v. Vista Unified 

School District (2000) 82 Cal.App.4th 672, 687.  See also Harman v. City and County of San Francisco 

(2007) 158 Cal.App.4th 407, 417, 424.)  The difficulty here is to determine whether the claims are 

“intertwined.”  The cases were not consolidated, but discovery was coordinated pursuant to the Case 

Management Order, and involvement in the drafting of the order and development of subsequent 

discovery was the only way for Elite to proceed with its case.  

Ordinarily, the level of documentation provided would be sufficient, but in this instance the 

Court is obligated to at least make an effort to determine whether an apportionment can be made.  

Accordingly, Elite should provide greater documentation so that the Court can determine whether or 

not the two types of work are “so intertwined that it would be impracticable, if not impossible, to 

separate” them.  (Bell v. Vista Unified School District, supra, 82 Cal.App.4th at 687.) 

Conclusion 

The motion for attorney’s fees will be granted.  The matter will be continued to a date to be 

determined by the Court, however, to enable further submission of documentation to enable the 

Court to determine whether the fees can be reduced to reflect time spent on non-fee claims. 

 
 

  
    

9. 9:00 AM CASE NUMBER:  MSC21-00262 
CASE NAME:  PRATAP VS THE PAPE' GROUP, INC. 
 *HEARING ON MOTION IN RE:  FOR APPROVAL OF PAGA ACTION SETTLEMENT  
FILED BY: PRATAP, SHIVA 
*TENTATIVE RULING:* 
 

Shiva Pratap moves for approval of the settlement of his PAGA suit against defendant Pape 

Machinery, Inc. 

A. Background of the Case and Terms of Settlement 

This a PAGA case (not a class action), alleging a variety of violations of the Labor Code 

concerning failure to provide rest and meal breaks, failure to pay minimum wages and overtime,  

failure to reimburse business expenses, and cascading derivative violations.   

The total settlement payment is $215,000.  This is composed of attorney’s fees of $71,666.66 

(one-third of the recovery), $12,829.83 in litigation costs, and up to $4,500 in costs to the settlement 

administrator (Phoenix).   PAGA penalties of $126,003.51 would be apportioned 75% to the LWDA 
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and 25% to the aggrieved employees.  

Counsel’s motion indicates that there are an estimated 314 covered employees.  The 

payments from the employee share of the penalty will be distributed among the employees based on 

the number of pay periods each individual worked during the Released period. The average employee 

share will be about $100. 

Plaintiff’s counsel attests that informal discovery was undertaken, and the settlement was 

reached after a session with an experienced mediator. 

Plaintiff provided required notices to the LWDA of the initial claims and of the proposed 

settlement. 

The action initially included individual and class claims, but these were dismissed after 

reviewing arbitration agreements. 

The settlement provides a process for mailing the notices to the aggrieved employees, who 

will not have to submit a claim, along with a process for following up on returned mail.   

The settlement provides that the value of checks uncashed after 180 days will be turned over 

to the State Controller’s Unclaimed Property Fund.  

Specified PAGA claims, and any “claims for civil penalties under the PAGA … that are based 

upon or arise from the factual allegations in the Operative complaint” will be released.  

B. Standards for Review of a PAGA Settlement 

Recently, the Court of Appeal’s decision in Moniz v. Adecco USA, Inc. (2021) 72 Cal.App.5th 

56, provided guidance on this issue. In Moniz, the court found that the “fair, reasonable, and 

adequate” standard applicable to class actions applies to PAGA settlements.  (Id., at 64.)  The Court 

also held that the trial court must assess “the fairness of the settlement’s allocation of civil penalties 

between the affected aggrieved employees[.]”  (Id., at 64-65.) 

California law provides some general guidance concerning judicial approval of any settlement.  
First, public policy generally favors settlement.  (Neary v. Regents of University of California (1992) 3 
Cal.4th 273.)  Nonetheless, the court should not approve an agreement contrary to law or public 
policy.  (Bechtel Corp. v. Superior Court (1973) 33 Cal.App.3d 405, 412; Timney v. Lin (2003) 106 
Cal.App.4th 1121, 1127.)  Moreover, “[t]he court cannot surrender its duty to see that the judgment 
to be entered is a just one, nor is the court to act as a mere puppet in the matter.”  (California State 
Auto. Assn. Inter-Ins. Bureau v. Superior Court (1990) 50 Cal.3d 658, 664.)  As a result, courts have 
specifically noted that Neary does not always apply, because “[w]here the rights of the public are 
implicated, the additional safeguard of judicial review, though more cumbersome to the settlement 
process, serves a salutatory purpose.”  (Consumer Advocacy Group, Inc. v. Kintetsu Enterprises of 
America (2006) 141 Cal.App.4th 46, 63.) 

C. Application to this settlement 
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Plaintiff indicates that the settlement is fair, and was evaluated by counsel based on 
adequate information and arms-length negotiation.  Counsel estimate that the maximum theoretical 
value for their claims was $1.888 million (but this included “stacking” claims, and $833,000 of that 
was wage statement violations).  Of course, some reduction must be made for the strength of the 
case, and the time and expense of obtaining recovery.  Even assuming success on the merits of each 
claim, PAGA gives the court discretion to reduce penalties for a variety of reasons, including where 
“based on the facts and circumstances of the particular case, to do otherwise would result in an 
award that is unjust arbitrary and oppressive, or confiscatory.” (Labor Code, § 2699(e)(2).) These 
factors make the result hard to predict.   

Plaintiff has attested to incurring $12,829.83 in litigation costs.  

Labor Code section 2699(g)(1) provides that a prevailing employee in a PAGA action may 

recover attorney’s fees.  Plaintiff seeks 33.3% of the total settlement amount as fees, relying on the 

“common fund” theory.  Even a proper common fund-based fee award, however, should be reviewed 

through a lodestar cross-check.  In Lafitte v. Robert Half International (2016) 1 Cal.5th 480, 503, the 

Supreme Court endorsed the use of a lodestar cross-check as a way to determine whether the 

percentage allocated is reasonable.  It stated:  “If the multiplier calculated by means of a lodestar 

cross-check is extraordinarily high or low, the trial court should consider whether the percentage 

used should be adjusted so as to bring the imputed multiplier within a justifiable range, but the court 

is not necessarily required to make such an adjustment.”  (Id., at 505.)  Although Lafitte concerns a 

class action, not a PAGA-only case, this Court views the use of a lodestar cross-check as appropriate 

here.  Counsel have provided a lodestar estimate, based on timesheets, of $96,543.50, for 195.9 

hours of work.  The hours and rates appear to be reasonable.  This is more than the fee requested in 

the settlement.  No adjustment is required. 

The statute does not expressly address how the 25% plaintiff’s share of the penalties is to be 
allocated among all of the aggrieved employees.  (Iskanian v. CLS Transp. Los Angeles, LLC (2014) 59 
Cal.4th 348, 382.)  One court has held, however, that the entire 25% share of penalties could not be 
awarded to the plaintiff.  (Moorer v. Noble L.A. Events, Inc.  (2019) 32 Cal.App.5th 736, 742-743.)  In 
Moorer, the plaintiff had claim worth about $9,500, yet was collecting penalties of $148,000, and 
keeping the entire employee share, causing the court to be concerned that the plaintiff had lost sight 
of the fact that the purpose of the action is to benefit the public, not private parties.  Allocation based 
on pay periods is reasonable here. 

D. Conclusion 

Motion granted.  Counsel are directed to prepare an order including the Court’s ultimate 

order, the other provisions submitted in the proposed order, and a corresponding judgment.  The 

order should include a compliance hearing for a suitable date chosen in consultation with the 

Department’s clerk.  One week before the compliance hearing, counsel shall file a compliance 

statement. 10% of the attorney’s fees shall be withheld by the Administrator pending the compliance 

hearing.   
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10. 9:00 AM CASE NUMBER:  MSC21-00659 
CASE NAME:  TAJ LOCKETT  VS BROKER SOLUTIONS INC 
 *HEARING ON MOTION IN RE:  TO AMEND ANSWER  
FILED BY: BROKER SOLUTIONS INC 
*TENTATIVE RULING:* 
 
Before the Court is a motion filed by defendant Broker Solutions, Inc. d/b/a New American Funding 

("Broker") for leave to amend its answer to the complaint. For the reasons set forth, the motion is 

granted. 

Background 

Plaintiff Taj Lockett was employed as a loan officer by Broker from April 20, 2020, to on or about 

December 9, 2020. (Compl. ¶ 2.) She filed her complaint initiating this action on April 7, 2021, alleging 

a single cause of action under the Private Attorney General Act, Labor Code section 2699 et seq. 

("PAGA") for violation of Labor Code section 2751(a). The complaint alleges that Broker violated Labor 

Code section 2751(a) by its failure to include or disclose its "lean in" policy affecting the employees' 

commissions.  

Defendant Broker filed its answer to the complaint on August 2, 2021. Broker's answer included a 

number of affirmative defenses, but it did not raise the affirmative defense of the existence of an 

arbitration agreement which barred the action from proceeding in court. Broker asks leave of Court 

to file an amended answer to assert that affirmative defense based on the United States Supreme 

Court's recent decision in Viking River Cruises, Inc. v. Moriana (2022) __ U.S. ___, 142 S. Ct. 1906, 213 

L. Ed. 2d 179  ("Viking"), reh. den. by Viking River Cruises, Inc. v. Moriana (Aug. 22, 2022) 2022 U.S. 

LEXIS 3346. 

Standards Governing Leave to Amend 

Code of Civil Procedure section 576 grants the Court discretion to allow amendment of a pleading "at 

any time before or after commencement of trial, in the furtherance of justice." (Code Civ. Proc. § 

576.) "California courts have 'a policy of great liberality in allowing amendments at any stage of the 

proceeding so as to dispose of cases upon their substantial merits where the authorization does not 

prejudice the substantial rights of others.' [Citation omitted.] Indeed, 'it is a rare case in which 'a court 

will be justified in refusing a party leave to amend his pleading so that he may properly present his 

case.' [Citation and internal quotations omitted.]" (Douglas v. Superior Court (1989) 215 Cal.App.3d 

155, 158.) (See also Hong Sang Market, Inc. v. Peng (2018) 20 Cal.App.5th 474, 488 [" '[A]bsent a 

showing of prejudice to the adverse party, the rule of great liberality in allowing amendment of 

pleadings will prevail.' [Citation omitted.]," quoting Board of Trustees v. Superior Court (2007) 149 

Cal.App.4th 1154, 1163]; Atkinson v. Elk Corp. (2003) 109 Cal.App.4th 739, 760-761].) 

Whether to grant leave to amend is in the sound discretion of the trial court. (Sullivan v. City of 

Sacramento (1987) 190 Cal. App. 3d 1070, 1081; Hirsa v. Superior Court (Vickers) (1981) 118 
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Cal.App.3d 486, 488-489 ["That trial courts are to liberally permit such amendments, at any stage of 

the proceeding, has been established policy in this state...resting on the fundamental policy that 

cases should be decided on their merits."].) 

Analysis 

The existence of an arbitration clause which defendant contends bars the plaintiff from proceeding in 

court is an affirmative defense which must be pled in the answer; failure to plead the affirmative 

defense in the defendant's answer has been considered as a factor by courts in finding the defendant 

has waived the right to compel arbitration. (Oregel v. PacPizza, LLC (2015) 237 Cal.App.4th 342, 358 

Guess?, Inc. v. Superior Court (2000) 79 Cal.App.4th 553, 557-558.) Waiver is one of the issues the 

Court is addressing in the concurrent motion to compel arbitration filed by Broker.  

In the context of amendments to a complaint, the policy of liberality generally in allowing amendment 

of pleadings generally overrides arguments opposing a motion for leave to amend on the ground the 

amended complaint fails to state a cause of action or is otherwise substantively defective or 

improper. (See, e.g., Atkinson v. Elk Corp. (2003) 109 Cal.App.4th 739, 760-761; Kittredge Sports Co. v. 

Superior Court (1989) 213 Cal.App.3d 1045, 1048.) The Court finds those decisions applicable here by 

analogy. Based on the policies supporting liberal amendment of pleadings, the Court will allow Broker 

to amend its answer to assert the affirmative defense of the existence of an arbitration agreement.  

"[L]eave to amend must be liberally granted [citation omitted], provided there is no statute of 

limitations concern, nor any prejudice to the opposing party, such as delay in trial, loss of critical 

evidence, or added costs of preparation." (Solit v. Tokai Bank (1999) 68 Cal.App.4th 1435, 1448.) The 

delay in Broker seeking to amend its answer is one of several factors the Court considers as to 

whether there has been a waiver of Defendant's right to compel arbitration.  

The Court finds those issues are more properly addressed on the merits of the motion to compel 

arbitration, rather than in denying leave to amend. Allowing the amendment, however, is without 

prejudice to or limitation on Plaintiff's ability to argue the amendment is too late for purposes of 

waiver or forfeiture of Broker's right to move to compel arbitration. Those issues will be decided in 

the concurrent ruling on the motion to compel arbitration. 

 
 

  
    

11. 9:00 AM CASE NUMBER:  MSC21-00659 
CASE NAME:  TAJ LOCKETT  VS BROKER SOLUTIONS INC 
 *HEARING ON MOTION IN RE:  TO COMPEL ARBITRATION  
FILED BY: BROKER SOLUTIONS INC 
*TENTATIVE RULING:* 
 
Before the Court is a motion by defendant Broker Solutions, Inc. d/b/a New American Funding  

("Broker") to compel arbitration of Plaintiff Taj Lockett's individual PAGA claims and to dismiss the 

action.. For the reasons set forth, the motion is denied. 
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I. Background 

Plaintiff Taj Lockett was employed by defendant Broker as a loan officer. Broker is a company that 

originates residential mortgage loans. In a single cause of action under the Private Attorney General 

Act, Labor Code section 2699 et seq. ("PAGA"), Plaintiff alleges Broker's written commission 

agreements with its loan officers do not comply with Labor Code section 2751(a) because they do not 

set forth or disclose the "lean in" policy. Broker contends the failure to set forth the "lean in" policy 

does not violate the statute and that Plaintiff's complaint does not state a cause of action against 

Broker as a matter of law. 

Broker contends Lockett signed the Comprehensive At-Will and Arbitration Policy ("Arbitration 

Agreement") dated April 9, 2020, by her electronic signature signed through the ADP Recruiting 

Management system utilized by Broker as part of the new employee "onboarding" process. (Souza 

Decl. ¶¶ 5-10 and Exh. C.) Broker moves to compel Plaintiff to arbitrate her individual PAGA claims, 

and for the Court to dismiss the action.  

II. Plaintiff's Request for Judicial Notice 

Plaintiff requests judicial notice of various documents (Pl. RJN (1) –(4) and Exhs. A-D) related to the 

U.S. Supreme Court decision in in Viking River Cruises, Inc. v. Moriana (2022) __ U.S. ___, 142 S. Ct. 

1906, 213 L. Ed. 2d 179 ("Viking"), reh. den. by Viking River Cruises, Inc. v. Moriana (Aug. 22, 2022) 

2022 U.S. LEXIS 3346. The request is denied; the Court relies on the published decision in Viking as 

setting forth the material on which the U.S. Supreme Court relied in reaching its determination in that 

case.  

The Court also denies the request for judicial notice as to the URL in the reference to the JAMS 

website (Pl. RJN (5)) as not a proper subject of judicial notice. (Evid. Code § 452(h) [facts generally 

known or indisputable].)  

III. Procedure and Burden of Proof on Motion to Compel Arbitration 

Broker contends the Federal Arbitration Act ("FAA") applies to the arbitration agreement because the 

arbitration agreements involve “a contract evidencing a transaction involving interstate commerce.” 

(9 U.S.C. § 2.) Broker has provided evidence that its business is involved in interstate commerce and 

authority supporting the application of the FAA in this case, which Plaintiff does not contest. (See 

Allied-Bruce Terminix Cos., Inc. v. Dobson (1995) 513 U.S. 265, 273-274 [broadly construing "involving 

interstate commerce" to mean "affecting" interstate commerce, and holding the FAA governed an 

arbitration agreement between a homeowner and local pest control company where the treatment 

products and repair materials were shipped from out of state]; Citizens Bank v. Alafabco, Inc. (2003) 

539 U.S. 52, 55-57 [FAA applies to transactions encompassed by the Commerce Clause, holding FAA 

applied to debt restructuring agreements even though the individual transactions in that case may 

not have actually been in interstate commerce].) 

Whether or not the arbitration clause is governed by federal law, the threshold issue of whether a 

valid and enforceable agreement to arbitrate exists is determined under California law and 
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procedures. (Rosenthal v. Great Western Fin. Securities Corp. (1996) 14 Cal.4th 394, 413 

("Rosenthal"); Code Civ. Proc. §§ 1281, 1281.2, 1290.2.) Arbitration agreements may be invalidated 

on the same grounds other contracts may be invalidated, including fraud, duress or unconscionability. 

(Armendariz v. Foundation Health Psych. Servs., Inc. (2000) 24 Cal.4th 83, 98 ("Armendariz"). (See also 

Viking, supra, 142 S.Ct. at 1917 [savings clause "permits invalidation of arbitration clauses on grounds 

applicable to 'any contract.' "].) Plaintiff does not challenge the applicability of the FAA but contests 

the threshold requirement of the existence of an enforceable agreement to arbitrate her claim.  

The moving parties bear the burden of proving the existence of the arbitration agreement by a 

preponderance of the evidence. (Rosenthal, supra, 14 Cal.4th at 413; Alvarez v. Altamed Health 

Services Corp. (2021) 60 Cal.App.5th 572, 580.) Once the existence of an arbitration agreement is 

established, the burden is on the party opposing arbitration to prove a defense to its enforcement. 

(Alvarez v. Altamed Healtth Services Corp., supra, 60 Cal.App.5th at 580.) If a written arbitration 

agreement exists, it will be enforced unless there are grounds for its revocation. (OTO, L.L.C. v. Kho 

(2019) 8 Cal.5th 111, 125 ("OTO"); Code Civ. Proc. § 1281.) 

A. Existence of Arbitration Agreements 

The evidence is in dispute as to whether Plaintiff signed the Arbitration Agreement or otherwise 

agreed to be bound to its terms. In determining whether there is an arbitration agreement, the trial 

court "sits as the trier of fact, weighing all the affidavits, declarations, and other documentary 

evidence, and any oral testimony the court may receive at its discretion, to reach a final 

determination. (Ruiz v. Moss Bros. Auto Group, Inc. (2014) 232 Cal.App.4th 836, 842 ("Ruiz") [citing 

Engalla v. Permanente Medical Group, Inc. (1997) 15 Cal.4th 951, 972].) 

Gamboa v. Northeast Community Clinic (2021) 72 Cal.App.5th 158 ("Gamboa") is instructive on the 

burden the moving party bears to prove the existence of an arbitration agreement. Its initial burden 

in its moving papers is limited to produce prima facie evidence an arbitration exists, which at this 

stage does not require normal document authentication procedures and can be satisfied by attaching 

the agreement or quoting the arbitration provisions in the motion. (Id. at 165.) If the moving party 

meets that minimal burden, the burden shifts to the opposing party to produce evidence challenging 

the authenticity of the agreement, such as by a declaration under penalty of perjury "that the party 

never saw or does not remember seeing the agreement, or that the party never signed or does not 

remember signing the agreement. [Citations omitted.]" (Id. [citing, among others, Fabian v. Renovate 

America, Inc. (2019) 42 Cal.App.5th 1062, 1065 ["never given or signed contract"]; and Ruiz, supra, 

232 Cal.App.4th at 846 ["did not recall signing agreement"].) If the opposing party meets this burden, 

then "the moving party must establish with admissible evidence a valid arbitration agreement 

between the parties" by a preponderance of the evidence." (Gamboa, supra, 72 Cal.App.5th at 165-

166.) 

1. Electronic Signatures and Authentication 

Under Civil Code section 1633.5, whether the parties have agreed to conduct a transaction by 

electronic means is "determined from the context and surrounding circumstances, including the 
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parties’ conduct." (Civ. Code § 1633.5(b).) A party who agreed to use electronic means for one 

transaction can "refuse to conduct other transactions by electronic means." (Civ Code § 1633.5(c).) 

Here, Lockett acknowledges that all of her dealings with Broker were conducted remotely, and she 

does not assert that she refused to conduct any of her transactions with Broker electronically or to 

sign any documents provided by Broker by electronic means. (Lockett Decl. ¶ 5.)  

Defendant contends the Arbitration Agreement bears an electronic signature by Lockett, a signature 

which is just as legally effective and enforceable as a physical signature. (Souza Decl. ¶ 10 and Exh. C; 

Civ. Code 1633.7.) To authenticate an electronic signature, the party must present evidence 

demonstrating the electronic signature is attributable to the person which is shown by demonstrating 

"it was the act of the person. The act of the person may be shown in any manner, including a showing 

of the efficacy of any security procedure applied to determine the person to which the electronic 

record or electronic signature was attributable.” (Civ. Code, § 1633.9, subd. (a); Ruiz, supra, 232 

Cal.App.4th at 843.) Authenticity may be established by circumstantial evidence. (Ruiz, supra, 232 

Cal.App.4th at 843.)  

2. Arbitration Agreement Was Executed by Plaintiff 

The Court has reviewed all the admissible evidence presented by Broker and Plaintiff and concludes 

that the Broker has met its burden of demonstrating by a preponderance of the evidence that Plaintiff 

signed the Arbitration Agreement with her electronic signature through the ADP Recruiting program 

on April 9, 2020. Lockett does not unequivocally deny she signed the document but rather states she 

does not recall signing it and declares that she does not have emails between April 7, 2020 and April 

10, 2020 inviting her to sign the arbitration policy. (Lockett Decl. ¶¶ 7-11). She acknowledges she was 

asked on April 7, 2020 to complete background check information on the ADP application system.. 

(Lockett Decl. ¶ 10.) The fact she was not recall signing the documents on April 9, 2020 and was not 

asked "on April 9, 2020" to complete employment-related agreements (Lockett Decl. ¶ 8) does not 

persuade the Court that she did not complete and sign the onboarding package including the 

Arbitration Agreement that date based on the totality of the evidence before the Court.  

To the extent there were any deficiencies in the initial evidence presented in support of the motion 

regarding authentication, those deficiencies have been cured by the Supplemental Souza Declaration 

and Declaration of Amber Braun filed with Defendant's reply papers, consistent with the burden-

shifting process described in Gamboa. The evidence offered in (a) the Souza Declaration, including the 

unique username and confidential password and lack of access by Broker to the ADP account Lockett 

had to create herself to start the employment process, (b) the Supplemental Souza Declaration that 

employees are only given access to the ADP payroll system after their employment begins, (c) the 

Braun Reply Declaration and exhibits, (d) a comparison the electronic signatures, in particular the first 

portion of her signatures on Exhibit B to the Souza Declaration, which she acknowledges she signed 

(Lockett Decl. ¶ 6), and the signatures on the California Supplement, her acknowledgment of receipt 

of the Employee Handbook, and the Arbitration Agreement which are similar, and (e) the totality of 

the circumstantial evidence is sufficient for the Court to find that Lockett signed the Arbitration 

Agreement. 
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3. Employment Contract Does Not Supersede April 9, 2020 Documents 

Plaintiff contends that even if the Court were to find Lockett executed the Arbitration Agreement 

electronically on April 9, 2020, the Employment Contract she executed on April 13, 2020 supersedes 

the April 9, 2020 documents. The Court disagrees.  

Under the Civil Code rules for interpretation of contracts, "Several contracts relating to the same 

matters, between the same parties, and made as parts of substantially one transaction, are to be 

taken together." (Civ. Code § 1642.) (Reigelsperger v. Siller (2007) 40 Cal.4th 574, 580 [arbitration and 

informed consent agreement signed at the time and construed collectively to make arbitration 

applicable to future medical procedures]; Pellegrini v. Weiss (2008) 165 Cal.App.4th 515, 535 

[whether a memorandum of understanding, stock option agreement and voting trust agreement 

were part of a "single interrelated relationship or transaction" and should be construed together 

pursuant to Civil Code section 1642 is a question of fact].) 

The Arbitration Agreement is identified as a "Policy" in its title, and Souza declares that Broker's policy 

is that the Arbitration Agreement is "presented" to all employees as part of the "onboarding" process 

and a requirement of employment at the company. (Souza Decl. ¶ 9.) The Employment Contract 

makes Lockett's "written agreement to abide by the Company's policies and procedures as outlined in 

the Employee Handbook and other personnel documents that you will receive at the beginning of, 

and throughout, your employment with the Company" a condition of her offer of employment. 

(Lockett Decl. Exh. A.)  

The Court does not have before it a copy of the complete Employee Handbook, only the California 

Supplement attached as part of Exhibit 1 to the Valerian Declaration. The California Supplement itself 

does not mention arbitration. The acknowledgment of receipt of the Employee Handbook, however, 

has detailed references to the Arbitration Agreement and the policy of the company requiring 

Plaintiff to agree to arbitration. The acknowledgment also includes a provision for her implied 

acceptance of the mandatory arbitration policy by her continued employment. As a matter of 

contract interpretation, the Employment Contract does not supersede the April 9, 2020 Arbitration 

Agreement as it is a company "polic[y] outlined in . . . personnel documents" the employee receives 

"at the beginning of, and throughout" her employment. (Lockett Decl. Exh. A.)  

IV. Viking, and Waiver of the Right to Compel Arbitration 

This action has been pending since April 7, 2021. The parties have appeared for multiple case 

management conferences and informal discovery conferences to address discovery issues. (Valerian 

Decl. ¶ 9.)  

Broker filed its notice of general appearance in the action in June 2021 and its answer on August 2, 

2021. The U.S. Supreme Court granted the petition for review in Viking on December 15, 2021. By 

February 2022, Defendant's counsel knew that Viking was under review and of its potential 

significance to this case, because defense counsel contacted Plaintiff's counsel and requested that 

Plaintiff consent to a stay of this action pending the outcome of Viking. (Valerian Decl. ¶¶ 11, 12.) 

Broker's reply in fact confirms Broker "repeatedly requested" a stipulation to stay the action which 
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Plaintiff's counsel refused. (Reply p. 7, ll. 10-11.)  

Plaintiff declined to stipulate to the stay of the action. (Valerian Decl. ¶ 12.) Broker did not seek to 

amend its answer to add a protective affirmative defense in light of the very real possibility Viking 

would overturn at least in part the California Supreme Court's decision in Iskanian v. CLS Transp. Los 

Angeles, LLC (2014) 59 Cal. 4th 348 ("Iskanian"). 

Plaintiff propounded written discovery (Valerian Decl. ¶ 9) which led to disputes regarding the claims 

encompassed in the PAGA action in light of the statute of limitations and Emergency Rule 9. (Valerian 

Decl. ¶¶ 9, 10, 13.) In April 2022, Broker filed a motion for judgment on the pleadings by which Broker 

argued the complaint and matters of which the Court could take judicial notice demonstrated there 

was no violation of Labor Code section 2751 based on failure to disclose the "lean in" policy. The 

Court ruled against Broker's position and denied the motion, ruling that the Court could not 

determine as a matter of law from the pleadings and matters subject to judicial notice that Plaintiff 

failed to allege a potential violation of Labor Code section 2751. (6/16/2022 Tent. Rul.) 

Broker also filed a motion to determine the applicable statute of limitations on claims within the 

scope of the PAGA action in light of the Judicial Council Emergency Rule 9 issued in the COVID-19 

pandemic to address the scope of the claims in the action, which was relevant to discovery 

propounded by Plaintiff. (Valerian Decl. ¶¶ 9, 10, 13.) The Court found Plaintiff's argument persuasive 

that the period of suspension of the statute of limitations under Emergency Rule 9 applies to the 

determine the scope of the claims of aggrieved employees subject to Plaintiff's PAGA claim asserted 

in the Complaint and found that the liability period extends to September 6, 2019, contrary to 

Broker's position. (6/16/2022 Tent. Rul.) 

1. Waiver under California and Federal Law 

"As with any other contractual right, the right to arbitration may be waived. (Code Civ. Proc., § 

1281.2, subd. (a).)" (Chase v. Blue Cross of California (1996) 42 Cal.App.4th 1142, 1151.) California 

cases considering waiver of the right to arbitrate when the FAA governs have concluded that state 

and federal courts "apply the same standards in determining waiver claims. [Citations omitted.] 'Both 

state and federal law emphasize that no single test delineates the nature of the conduct that will 

constitute a waiver of arbitration.' [Citation omitted.] In St. Agnes, the California Supreme Court 

adopted as the California standard the same multifactor test employed by nearly all federal courts for 

evaluating waiver claims. [Citations omitted.]' [Citations omitted.]" (Lewis v. Fletcher Jones Motor 

Cars, Inc. (2012) 205 Cal.App.4th 436, 444 [quoting St. Agnes Medical Center v. PacifiCare of California 

(2003) 31 Cal.4th 1187, 1195–1196].) 

The word "waiver" as used in the context of a waiver of the right to compel arbitration encompasses 

both waiver in the sense of a relinquishment of a known right and waiver in the sense of a forfeiture 

by failure to perform acts required to preserve the right to arbitrate, including acts constituting "bad 

faith" or "willful misconduct." (St. Agnes Medical Center v. PacifiCare of California (2003) 31 Cal.4th 

1187, 1194 n. 4 and 1196 ("St. Agnes") ["While 'waiver' generally denotes the voluntary 

relinquishment of a known right, it can also refer to the loss of a right as a result of a party's failure to 
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perform an act it is required to perform, regardless of the party's intent to relinquish the right," and 

stating waiver can include "bad faith" or "willful misconduct," quoting Engalla v. Permanente Medical 

Group, Inc. (1997) 15 Cal.4th 951, 983]..) 

The California Supreme Court summarized factors to be considered in determining whether a party 

has waived the right to compel arbitration in St. Agnes. The factors are: " ‘(1) whether the party’s 

actions are inconsistent with the right to arbitrate; (2) whether []the litigation machinery has been 

substantially invoked[] and the parties []were well into preparation of a lawsuit[] before the party 

notified the opposing party of an intent to arbitrate; (3) whether a party either requested arbitration 

enforcement close to the trial date or delayed for a long period before seeking a stay; (4) whether a 

defendant seeking arbitration filed a counterclaim without asking for a stay of the proceedings; (5) 

[]whether important intervening steps [e.g., taking advantage of judicial discovery procedures not 

available in arbitration] had taken place[]; and (6) whether the delay []affected, misled, or 

prejudiced[] the opposing party.[] ' [Citation, internal quotation marks omitted.]" (St. Agnes, supra, 31 

Cal.4th at 1196 [quoting Sobremonte v. Superior Court (1998) 61 Cal.App.4th 980, 992].)  

Waiver is a question of fact. (Id.) Participation in litigation alone does not constitute waiver so long as 

there has been no " 'judicial litigation of the merits of arbitrable issues . . . ' [Citation omitted.]" 

(Quach v. California Commerce Club , Inc. (2022) 78 Cal.App.5th 470, 478 [emphasis added, quoting 

St. Agnes, supra, 31 Cal.4th at 1203].) "[W]aivers are not to be lightly inferred and the party seeking 

to establish a waiver bears a heavy burden of proof. [Citations omitted.]" (St. Agnes, supra, 31 Cal. 4th 

at 1195.)  

2. Morgan Decision 

In Morgan v. Sundance, Inc. (2022) 142 S.Ct. 1708, the U.S. Supreme Court held that prejudice to the 

plaintiff is not a factor is not a factor relevant to the determination of whether a defendant has 

waived the right to compel arbitration notwithstanding the federal policy favoring arbitration under 

the FAA. (Id. at 1714.) In so holding, the Court explained that waiver is "the intentional 

relinquishment of a known right," which focuses on the conduct and intentions of the party who 

holds the right, not the existence or lack of detriment to the other party from holder's failure to 

timely assert the right. The Court interprets Morgan as limiting the Court's ability to consider 

prejudice to the plaintiff as a factor in evaluating waiver to the extent of the "relinquishment of a 

known right" meaning of waiver, but not in the "forfeiture" sense of waiver based on bad faith or 

willful misconduct. 

3. Futility Doctrine 

Broker argues the futility doctrine and contends its right to compel arbitration in this case was not a 

"known" right that it intentionally relinquished, because under binding law as it existed when the 

action was filed based on Iskanian, Broker could not have sought to compel arbitration of Plaintiff's 

claims. In Iskanian, the employer moved to compel arbitration but then withdrew the motion based 

on a California decision invalidating certain class action waivers. (Iskanian, supra, 59 Cal.4th at 376.) 

The Court in Iskanian held there had been no waiver of the right to compel arbitration in that case, 
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finding that "futility as grounds for delaying arbitration is implicit in the general waiver principles we 

have endorsed."(Id.) The Court held the defendant had not waived its right to compel arbitration 

given the futility of continuing to pursue its motion to compel arbitration in the face of binding 

California law that precluded that relief. (Id. at 377-378.) The Court in Iskanian, however, 

distinguished the facts before it in that case from "cases finding unexcused delay where the party 

asserting arbitration had some real chance of succeeding in compelling individual arbitration under 

extant law applicable to class waivers." (Id. at 376 [emphasis added].)  

The Ninth Circuit has similarly held that where a motion to compel arbitration could not be brought 

successfully under existing case law, there is no waiver of the right to compel arbitration if the party 

moves promptly after the change in law to seek arbitration. In Fisher v. A.G. Becker Paribas Inc. (9th 

Cir. 1986) 791 F.2d 691 ("Fisher"), the Ninth Circuit held the defendant had not waived the right to 

compel arbitration in that case based on the existing "intertwining doctrine" in which courts were 

required to deny arbitration in cases in which common law claims and securities law violations were 

intertwined in the action. The Ninth Circuit held the defendant properly concluded it would have 

been futile to move to compel arbitration until the U.S. Supreme Court issued its decision in Dean 

Witter Reynolds Inc. v. Byrd, (1985) 470 U.S. 213, 105 S. Ct. 1238, 84 L. Ed. 2d 158 ("Byrd"), 

overturning the rule. The Court in Fisher held the defendant did not act in a manner inconsistent with 

"an existing right," because it did not have that existing right until Byrd was determined. (Id. at 697.) 

4. Effect of Broker's Motions on Waiver Analysis 

There is a split of authority among the Courts of Appeal as to whether a defendant challenging the 

complaint by a demurrer means the defendant has sought determinations on the merits of the case 

and waives the right to compel arbitration. (Compare Lewis v. Fletcher Jones Motor Cars, Inc., supra, 

205 Cal.App.4th at 450-451 [waiver found, based on part on defendant's concession motion for 

judgment on the pleadings was equivalent to demurrers] and Adolph v. Coastal Auto Sales, Inc. (2010) 

184 Cal.App.4th 1443, 1451-1452 [waiver found by filing multiple demurrers while not cooperating 

with plaintiff's attempt to obtain discovery] with Groom v. Health Net (2000) 82 Cal.App.4th 1189, 

1197 [no waiver by defendant's filing multiple demurrers to the complaint]; Zamora v. Lehman (2010) 

186 Cal.App.4th 1, 16 [stating filing demurrer based on statute of limitations did not result in waiver 

but holding that two defendants had waived the right to compel arbitration based on other conduct].) 

Motions for judgment on the pleadings are treated like a demurrer in that the Court is limited to the 

consideration of the pleadings and matters of judicial notice in making its ruling. (Lewis v. Fletcher 

Jones Motor Cars, Inc., supra, 205 Cal.App.4th at 450-451; Wilson v. Board of Retirement of Los 

Angeles County Employees Retirement Asso. (1957) 156 Cal.App.2d 195, 200 ["[A] motion for a 

judgment on the pleadings, if it attacks the sufficiency of a complaint to state a cause of action, is 

tantamount to a general demurrer. [Citations omitted,]"].)   

The Court concludes reluctantly that the futility doctrine, as reflected in Iskanian and Fisher precludes 

a finding of waiver where, as here, Broker did not have the right or ability to compel arbitration of 

Plaintiff's PAGA claim under existing law until the Viking decision was issued. Broker's right to 

arbitrate Plaintiff's PAGA claims was not a "known" right and had no chance of being successfully 
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asserted until the Viking decision was actually issued. Under the split of authority in the California 

decisions cited above, Broker's two motions addressing the sufficiency of the complaint to state a 

claim and the statute of limitations on the scope of the claims included did not sufficiently invoke the 

judicial machinery of the Court under those authorities to support a finding of waiver, given the 

"heavy" burden required to demonstrate waiver, the relevance of the statute of limitations issue to 

the discovery Plaintiff propounded, not discovery by Defendant, and the nature of the Court's ruling 

on the motion for judgment on the pleadings, which held only that Broker had not demonstrated its 

right to prevail as a matter of law on the record before the Court on that motion. 

V. Viking, "Wholesale" Waiver of PAGA Claims and Whether Individual PAGA Claims Are 

Subject to the Agreement to Arbitrate 

In opposing the motion, Plaintiff claims that the language of the Arbitration Agreement remains 

unenforceable notwithstanding the ruling in Viking, because there is a wholesale waiver of Plaintiff's 

right to bring PAGA claims which is invalid under Iskanian. Plaintiff argues the Court in Viking did not 

invalidate the rule in Iskanian that makes wholesale waivers of the right to bring representative PAGA 

claims unenforceable. The language of the Arbitration Agreement in this case, however, leaves what 

the Court in Viking characterized as "individual" PAGA claims subject to arbitration, as stated below.  

The Court in Viking explained that the term "representative" in connection with PAGA claims has two 

meanings. PAGA actions are "representative" actions in the sense that an aggrieved employee who 

has individual claims for Labor Code violations under PAGA which that employee suffered pursues her 

claims in a "representative" capacity on behalf of the State if the Labor and Workforce Development 

Agency ("LWDA") elects not to prosecute the claims. (Viking, supra, 142 S.Ct. 1916.) The second 

meaning of "representative" is that the employee in PAGA is also given standing to pursue claims for 

violations which the employee herself has not sustained but which other employees have suffered. 

(Id.)  

The Court explained the two rules that emerge from the Iskanian decision: "Iskanian’s principal rule 

prohibits waivers of 'representative' PAGA claims in the first sense. That is, it prevents parties from 

waiving representative standing to bring PAGA claims in a judicial or arbitral forum. But Iskanian also 

adopted a secondary rule that invalidates agreements to separately arbitrate or litigate 'individual 

PAGA claims for Labor Code violations that an employee suffered,' on the theory that resolving 

victim-specific claims in separate arbitrations does not serve the deterrent purpose of PAGA. 

[Citations omitted.}" It is the secondary rule of Iskanian that the Court invalidated in Viking. The Court 

summarized its holding as follows: 

We hold that the FAA preempts the rule of Iskanian insofar as it 

precludes division of PAGA actions into individual and non-individual 

claims through an agreement to arbitrate. This holding compels 

reversal in this case. The agreement between Viking and Moriana 

purported to waive “representative” PAGA claims. Under Iskanian, 

this provision was invalid if construed as a wholesale waiver of PAGA 

claims. And under our holding, that aspect of Iskanian is not 
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preempted by the FAA, so the agreement remains invalid insofar as it 

is interpreted in that manner. But the severability clause in the 

agreement provides that if the waiver provision is invalid in some 

respect, any “portion” of the waiver that remains valid must still be 

“enforced in arbitration.” Based on this clause, Viking was entitled to 

enforce the agreement insofar as it mandated arbitration of 

Moriana’s individual PAGA claim. The lower courts refused to do so 

based on the rule that PAGA actions cannot be divided into individual 

and non-individual claims. Under our holding, that rule is preempted, 

so Viking is entitled to compel arbitration of Moriana’s individual 

claim. 

(Id. at 1924-1925.) 

The Arbitration Agreement states in pertinent part that it is the parties' intent that "every dispute, 

claim or controversy arising out of or relating to the Employee's employment" will be resolved in 

arbitration (Sentence 1). It then provides, "Arbitration shall be brought in the Employee's individual 

capacity, and not as a plaintiff or class member in any purported class or representative proceeding" 

(Sentence 2). Sentence 2 is a "wholesale" waiver of the employee's right to bring a PAGA claim 

because it precludes the employee from being a plaintiff in a "representative" capacity. This provision 

falls within the Iskanian rule barring a "wholesale" waiver of PAGA claims that was left intact by the 

Viking ruling, because Plaintiff's individual PAGA claims are nevertheless claims she brings in a 

representative capacity as a representative of the State. While the word "PAGA" is not included in the 

phrase, its language encompasses PAGA claims because it precludes Plaintiff from bringing any claim 

in a "representative" capacity. 

The Arbitration Agreement includes a severability provision which states, "If any term or provision, or 

portion of this Agreement is declared void or unenforceable it shall be severed, and the remainder of 

this Agreement shall be enforceable." (Souza Decl. Exh. C [emphasis added].) As in Viking, the 

severability clause provides that a void or unenforceable "portion" of the Agreement is to be severed, 

and the remainder enforced.  

Sentence 2 is unenforceable under Iskanian under the rule in Iskanian that is not preempted by the 

FAA. If that "provision" or "portion" of the agreement is severed, which can be accomplished by 

restricting its operation to permit individual PAGA claims of the employee, Sentence 1 provides that 

all disputes arising out of Lockett's employment will be resolved in arbitration. The inclusion of the 

Sentence 2 may affect the enforceability of the Arbitration Agreement as a whole under 

unconscionability principles, but under Viking, the general agreement to arbitrate all claims arising 

out of Lockett's employment is sufficiently broad to encompass her individual PAGA claims and to 

make them arbitrable under Viking's holding that overturned Iskanian's secondary rule prohibiting 

arbitration of individual PAGA claims and requires the Court to sever the unenforceable "portion" of 

the agreement.  
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VI. Unconscionability 

The unconscionability defense to enforcement of a contract is set forth in Civil Code section 1670.5. It 

has two components: procedural and substantive. "'The procedural element addresses the 

circumstances of contract negotiation and formation, focusing on oppression or surprise due to 

unequal bargaining power. [Citations.] Substantive unconscionability pertains to the fairness of an 

agreement's actual terms and to assessments of whether they are overly harsh or one-sided.' 

[Citation omitted.]" (OTO, supra, 8 Cal.5th at 125 [quoting Pinnacle, supra, 55 Cal.4th at 246.].) 

Procedural unconscionability focuses on "oppression or surprise due to unequal bargaining power" 

while substantive unconscionability relates to "the fairness of an agreement's actual terms and to 

assessments of whether they are overly harsh or one-sided." (Pinnacle, supra, 55 Cal.4th at 246.)  

Both procedural and substantive unconscionability must be present to render an arbitration 

agreement unenforceable, based on a sliding scale such that the greater the procedural 

unconscionability, the lesser the required showing of substantive unconscionability, and vice versa. 

(Armendariz, supra, 24 Cal. 4th at 114.) (See also OTO, supra, 8 Cal.5th at 125.) Unconscionability is 

measured at the time the contract is made. (Civ. Code § 1670.5(a).) 

"The ultimate issue in every case is whether the terms of the contract are sufficiently unfair, in view 

of all relevant circumstances, that a court should withhold enforcement." (Sanchez v. Valencia 

Holding Co., LLC (2015) 61 Cal.4th 899, 911-12.)  

A. Procedural Unconscionability 

Oppression and surprise are the two primary components of procedural unconscionability. (Baltazar 

v. Forever 21, Inc. (2016) 62 Cal.4th 1237, 1243; OTO, supra, 8 Cal.5th at 126.) The analysis of whether 

there is procedural unconscionability begins with a determination whether the agreement is a 

contract of adhesion, typically a non-negotiable form drafted by the party seeking to compel 

arbitration, which indicates oppression. (OTO, supra, 8 Cal.5th at 126.) Unequal bargaining power and 

lack of choice are grounds for finding procedural unconscionability. (Fisher v. MoneyGram Intl., Inc. 

(2021) 66 Cal.App.5th 1084, 1094-1095 ("Fisher").)  

Surprise for purposes of procedural unconscionability arises where the allegedly unconscionable term 

"is hidden within a prolix printed form." (Pinnacle, supra, 55 Cal.4th at 247.) Small font size and the 

form and manner in which the arbitration provision appears are relevant to the issue of surprise. 

(Fisher, supra, 66 Cal.App.5th at 1098-1104.) Showing either oppression or surprise is sufficient to 

support a finding of procedural unconscionability. (Id. at 1095.)  

The failure to provide the JAMS arbitration rules or to provide the correct link for the employment 

rules in the agreement itself if the link does not direct the employee to the correct set of rules does 

not add to the procedural unconscionability of the agreement. "T]he failure to provide a copy of the 

arbitration rules generally raises procedural unconscionability concerns only if there is a substantively 

unconscionable provision in the omitted rules." (Alvarez v. Altamed Health Services Corp., supra, 60 

Cal.App.5th at 590 [relying on Baltazar v. Forever 21, Inc. (2016) 62 Cal.4th 1237.) (See also Davis v. 

Kozak (2020) 53 Cal.App.5th 897, 910.) The fact that the Arbitration Agreement has some confusion 
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regarding its reference to the "JAMS Employment" rules with a link referring to "rules-

comprehensive-arbitration" (Souza Exh. C) raises some additional issue of procedural 

unconscionability based on surprise, particularly in light of Court's analysis of the substantive 

unconscionability of the provision governing the costs of arbitration, addressed below. 

The Arbitration Agreement is presented to employees on a take-it-or-leave-it basis. (Souza Decl. ¶ 9 

[Lockett could ask questions about the agreement, but her employment was contingent on signing 

the Arbitration Agreement].) This fact means there is some degree of oppression and procedural 

unconscionability based on the inherent economic pressure on an existing or prospective employee 

to agree in order to retain or gain employment. (Baxter v. Genworth North America Corp. (2017) 16 

Cal.App.5th 713, 723.)  

More important, as Lockett points out, the Employment Contract contains no reference to 

arbitration. The Employment Contract integration clause states the letter "contains the entire 

agreement with respect to your employment." (Lockett Decl. Exh. A.) This also provides basis for 

finding a degree of surprise and procedural unconscionability given that the Employment Contract 

contains no reference to the Arbitration Agreement or any policy compelling employees to arbitrate 

their claims in the Employment Contract.  

The first paragraph of page of the Employment Contract where the cited integration clause appears 

states that "all offers of employment are conditioned upon" satisfactory reference and background 

checks, an I-9 form to be completed within the first three days of employment, and the employee's 

"written agreement to abide by the Company's policies and procedures as outlined in the Employee 

Handbook and other personnel documents that you will receive at the beginning of, and throughout, 

your employment with the Company." (Lockett Decl. Exh. A.)  

The Employee Handbook referenced in the Employment Contract is not before the Court. The 

"California Supplement" itself which is part of the 32 pages of "onboarding" documents included in 

Valerian Exhibit 1 does not refer to arbitration. (Valerian Decl. ¶¶ 3, 4 and Exh. 1.) The Arbitration 

Agreement is only referenced in an Employee Handbook "acknowledgment" that follows the 

"California Supplement" by which the employee is to acknowledge receipt of the Employee Handbook 

and the Arbitration Agreement. (Id.) There is no evidence that the "onboarding" process notified 

Lockett of the Arbitration Agreement, only that she was generally informed of the requirement that 

she sign "onboarding" documents and abide by Company policies referred to generically in the 

Employment Contract. Collectively, these facts support of a finding of surprise; the Arbitration 

Agreement is buried in a lengthy set of documents and in smaller than more customary 10- or 12-

point font that does not call attention to the agreement.  

There is at least a moderate degree of procedural unconscionability on the facts and evidence before 

the Court.  

B. Substantive Unconscionability 

"A contract term is not substantively unconscionable when it merely gives one side a greater benefit; 

rather, the term must be 'so one-sided as to "shock the conscience." '[Citation omitted.]" (Pinnacle, 
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supra, 55 Cal.4th at 246 [quoting 24 Hour Fitness, Inc. v. Superior Court (1998) 66 Cal.App.4th 1199, 

1213].) Plaintiff identifies three other provisions of the Arbitration Agreement she contends render it 

substantively unconscionable. 

1. Location of Arbitration in Orange County 

Plaintiff relies on Bolter v. Superior Court (2001) 87 Cal.App.4th 900 ("Bolter") and Pinedo v. Tobacco 

Stores, Inc. (2000) 85 Cal.App.4th 774 ("Pinedo") to support her position that an arbitration provision 

that mandates the arbitration be held at a significant distance from the employee's work location is 

substantively unconscionable. The venue of arbitrations under the Arbitration Agreement is Orange 

County. Plaintiff has not met her burden of demonstrating this provision is substantively 

unconscionable.  

Bolter is distinguishable in that the California franchisees in that case had to arbitrate their claims in 

Utah, and they presented evidence of the burden, expense and practical problems for the franchisees 

to arbitrate their disputes several thousand miles away. (Bolter, supra, 87 Cal.App.4th at 909 

["Because Dry-Chem franchises are by nature small businesses, it is simply not a reasonable or 

affordable option for franchisees to abandon their offices for any length of time to litigate a dispute 

several thousand miles away."].) Plaintiff, who bears the burden of proving substantive 

unconscionability, has not presented any evidence that the venue provisions in Orange County 

presents any particular financial or other burden on Plaintiff, much less such a burden that the 

provision effectively impedes Plaintiff from pursuing her claims. Pinedo only cited the venue provision 

as part of a larger list of unconscionable provisions addressing the one-sidedness of the agreement, 

stating that the employee in that case was "further disadvantaged" because of the location without 

holding the venue provision made the agreement substantively unconscionable. (Pinedo, supra, 85 

Cal.App.4th at 781.)  

2. Costs of Arbitration 

The Arbitration Agreement addresses the costs of arbitration to which the employee may be 

responsible as follows: "Employee may require that Company pay the costs associated with the 

initiation and maintenance of arbitration to the extent that such costs: 1) are in excess of the costs of 

bringing and maintaining an equivalent court action; and 2) to the extent such costs exceed 

Employee's ability to pay. " (Souza Decl. Exh. C [emphasis added].) Defendant cites only the first 

portion of this provision in its motion, ignoring the second part which violates Armendariz. (Memo. 

ISO Mot. p. 16, ll. 4-9.)  

The Court agrees with Plaintiff that the provision violates California law on the limits an employee can 

be required to pay to participate in arbitration in an employment context. One of the Armendariz 

requirements for an enforceable employment arbitration agreement is that "the employer must 'pay 

all types of costs that are unique to arbitration.' [Citation omitted.]" (Little v. Auto Stiegler, Inc. (2003) 

29 Cal.4th 1064, 1076 [quoting Armendariz, supra, 24 Cal.4th at 113].) 

The agreement states that the arbitration "shall be administered" by JAMS pursuant to its 

Employment Arbitration Rules but then addresses in a separate paragraph the employee's obligation 
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to pay for costs which is contrary to those rules. The language of the Arbitration Agreement does not 

suggest, or compel, the conclusion that the JAMS rules addressing the administration of the 

arbitration govern over the Company's expressly stated contract terms governing imposition of the 

costs of arbitration on an employee. (See Fitz v. NCR Corp. (2004) 118 Cal.App.4th 702, 721, 726 

[arbitration agreement "deliberately replaced the AAA's discovery provision with a more restrictive 

one" and finding with respect to the discovery provision which violated Armendariz in that case, "NCR 

should not be relieved of the effect of an unlawful provision it inserted in the ACT policy due to the 

serendipity that the AAA rules provide otherwise."].) The Arbitration Agreement provision on costs 

could discourage an employee from pursuing her claims with the risk of liability for significant 

expenses based on her ability to pay, in violation of Armendariz.  

3. Wholesale Waiver of PAGA Claims 

The Arbitration Agreement includes a "wholesale" pre-dispute waiver of the right to bring 

representative actions, which would include the PAGA claim, in violation of California law and public 

policy under Iskanian. The wholesale waiver of the employee's right to bring a PAGA claim is 

unconscionable because it is "contrary to public policy and unenforceable as a matter of state law." 

(Iskanian, supra, 59 Cal.4th at 384.) This rule of Iskanian was not overturned by Viking as set forth 

above. 

C. Conclusion as to Unconscionability 

The moderate procedural unconscionability coupled with two substantively unconscionable 

provisions that violate California law render the Arbitration Agreement unconscionable and therefore 

unenforceable. The cost provision in particular violates the long-standing rule of Armendariz on the 

arbitration costs an employee may be required to shoulder which could discourage employees from 

pursuing claims if they believe their ability to pay will determine the expenses they will bear. 

D. Whether to Sever the Unconscionable Provisions and Enforce the Arbitration 

Agreement 

Civil Code section 1670.5 provides: "If the court as a matter of law finds the contract or any clause of 

the contract to have been unconscionable at the time it was made the court may refuse to enforce 

the contract, or it may enforce the remainder of the contract without the unconscionable clause, or it 

may so limit the application of any unconscionable clause as to avoid any unconscionable result." (Civ. 

Code § 1670.5(a).) To sever or restrict the substantively unconscionable provisions, the Court must 

find that "the illegal provision can be extirpated from the contract by means of severance or 

restriction." (Armendariz, supra, 24 Cal.4th at 124.) The Court's decision whether to sever any 

unconscionable provisions is reviewed for abuse of discretion. (Baxter, supra, 16 Cal.App.5th at 722.) 

Where there is more than one substantively unconscionable provision, and where the Court cannot 

merely "strike certain terms" but would have to "rewrite the unconscionable provisions in order to 

ensure mutuality and fairness," it is proper for the Court to decline to sever the unconscionable 

provisions. (Id. at 738.) "[T]he courts have identified three reasons for denying severance of 

unconscionable terms. 'First, [][i]f the central purpose of the contract is tainted with illegality, then 
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the contract as a whole cannot be enforced." [Citation, internal quotation marks omitted.] Second, 

the fact that an 'arbitration agreement contains more than one unlawful provision' may 'indicate a 

systematic effort to impose arbitration on [a consumer] … as an inferior forum that works to the 

[business's] advantage' and may justify a conclusion 'that the arbitration agreement is permeated by 

an unlawful purpose.' [Citation omitted.] Third, if 'there is no single provision a court can strike or 

restrict in order to remove the unconscionable taint from the agreement,' the court would have to 

'reform the contract, not through severance or restriction, but by augmenting it with additional 

terms,' which would exceed its power to cure a contract's illegality.'[] [Citations, internal quotation 

marks omitted.]" (Fisher v. MoneyGram International, Inc. (2021) 66 Cal.App.5th 1084, 1108.)  

There are multiple provisions of the Arbitration Agreement that the Court finds unconscionable and 

unenforceable. The PAGA waiver is embedded in a provision which requires Plaintiff to commence 

arbitration of her claims "in [] individual capacity" and precludes Plaintiff from commencing an 

arbitration as a "plaintiff or class member in any purported class or representative proceeding." 

(Souza Exh. C.) The Court finds the unconscionability sufficiently permeates the Arbitration 

Agreement, and elimination of the unconscionable provisions would require the Court to rewrite the 

terms which is not permissible. The Court therefore declines to exercise its discretion to sever the 

unconscionable provisions. 

VI. Tanguilig and Other Relief Sought in the Motion 

Plaintiff cites Tanguilig v. Bloomingdales, Inc. (2016) 5 Cal.App.5th 665 for the proposition that 

Plaintiff's individual PAGA claims cannot be ordered to arbitration without the consent of the State. 

(Id. at 680 ["[T]he right to litigation a PAGA claim in court is not subject to waiver – with respect to an 

'individual' or a group claim – by an individual employee pursuant to a private employment 

arbitration agreement. That is, the claim cannot be ordered to arbitration without the consent of the 

real party in interest."].) The Court in that case concluded that "[h]olding that a PAGA claim, individual 

or collective, cannot be arbitrated pursuant to a predispute arbitration agreement without the state's 

consent does not conflict with the purposes of the FAA." (Id. at 678.)  

Broker did not address the Tanguilig decision in its Reply. Given the Court's ruling on 

unconscionability, the Court does not need to reach the issue determined in Tanguilig and whether 

that decision provides an additional ground precluding the Court from granting the motion to compel 

arbitration. The Court also does not need to address Defendant's request to dismiss or stay the 

"representative" PAGA claim. 

Plaintiff's Evidentiary Objections to Souza Declaration 

Plaintiff filed evidentiary objections to the Souza Declaration. The Court rules as follows: 

Obj. No. 1 – Overruled; Plaintiff refers to and acknowledges authenticity of Exhibit B in her 

declaration. (Lockett Decl. ¶ 6 [indicating the signature on Souza Exh. A [sic – should refer to B] "looks 

like" her electronic signature].)  

Obj. No. 2 – Sustained for lack of foundation (misstates the text of Exhibit B). 
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Obj. No. 3 – Sustained for lack of foundation. 

Obj. No. 4 – Overruled. The Court interprets the statement as attaching a true and correct copy of the 

Lockett Arbitration Agreement from her personnel file with Broker and that declarant believes for the 

reasons stated in her declaration Lockett signed the document. Whether the evidence is sufficient to 

find that Lockett signed the document is a determination for the Court as trier of fact on this motion.  

Defendant's Evidentiary Objections 

 Valerian Decl. 

Obj. Nos. 1, 2, 5, 7-12 – Overruled. 

Obj. Nos. 3, 4 – Sustained. 

Obj. No. 6 – Sustained in part as to the second and third sentences only. 

 Lockett Decl. 

Obj. Nos. 1-17 – Overruled. 

 
 

  
    

12. 9:00 AM CASE NUMBER:  MSC21-01249 
CASE NAME:  LIMON VS. JACK DOHENY COMPANIES 
 *HEARING ON MOTION IN RE:  FOR APPROVAL OF PAGA SETTLEMENT  
FILED BY: LIMON, PETER 
*TENTATIVE RULING:* 
 

The Court has received the motion for approval of settlement, the “errata,” defendant’s 

“Opposition to Plaintiff’s Current Motion for Approval of Private Attorneys General Act Settlement 

and Non-opposition to Errata,” and plaintiffs’ reply, in which it states that “Plaintiff is confused as to 

why Defendant filed an opposition to the instant Motion rather than filing a non-opposition.” 

The parties state that they stipulated to take the motion off calendar, but the Court declined 

to approve the stipulation, sending correspondence that it wanted the hearing to go forward.  The 

Court’s order, dated August 9, 2021, did state that “The Court wants the motion scheduled on 9/1/22 

regarding settlement, to go forward.”  The stipulation submitted to the Court on August 5, 2022, 

however, did not seek to take the hearing off calendar (which the Court would have approved), but 

requested that the court simply approve the settlement without potentially holding a hearing or any 

further review.  Nor did the stipulation recount the history of dispute about the submitted version of 

the settlement and supporting motion. 

Accordingly, the motion is denied without prejudice.  Plaintiff may file a new motion, 

presumably reflecting the actual agreements of the parties, which will be set for hearing in the 

ordinary course.   
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13. 9:00 AM CASE NUMBER:  MSC21-01927 
CASE NAME:  ANGELICA TRUJILLO VS.  ACCENTCARE INC A DELAWARE CORPORATION 
 *MOTION/PETITION TO COMPEL ARBITRATION    
FILED BY: ACCENTCARE INC A DELAWARE CORPORATION 
*TENTATIVE RULING:* 
 
The Court continues the hearing on this motion to September 15, 2022 at 9:00 a.m. 
 

 

  
    

14. 9:00 AM CASE NUMBER:  MSN20-1971 
CASE NAME:  SAVE LAFAYETTE   VS  CITY OF LAFAYETTE 
 *HEARING ON MOTION IN RE:  ATTORNEY FEES  
FILED BY: 3721 LAND LLC A CALIFORNIA LIMITED LIABILITY CORPORATION 
*TENTATIVE RULING:* 
 
               Having prevailed in the action, Real Party in Interest 3721 Land LLC moves for attorney’s fees 

under Code of Civil Procedure section 1021.5. 

Under section 1021.5, a court may award fees to a party where (1) the party was successful; 

(2) the party enforced an important right affecting the public interest; (3) the party conferred a 

significant benefit, whether pecuniary or nonpecuniary, on the public; and (4) the necessity and 

financial burden of private enforcement makes an award appropriate. 

(1) Prevailing Party 

The Real Party in Interest prevailed in the case.  A Real Party in Interest is eligible for fees as a 

prevailing party, if it meets the other statutory criteria.  (Early v. Becerra (2021) 60 Cal.App.5th 726, 

736.) 

(2) Public Interest 

Enforcement of laws intended to benefit the public generally is in the public interest.  The 

Housing Accountability Act and the Density Bonus Law are such laws.   

(3) Benefit to the Public 

Although the court held in Pacific Legal Foundation v. California Coastal Com. (1982) 33 Cal.3d 

158, 167, that a decision favoring “only the rights of the owners of a single parcel of property” does 

not confer a significant benefit on a large class of persons, compliance with the overall requirements 

of another statute may benefit the public at large.  Given the overall provisions of the two housing 

statutes at issue here, as well as the objectives of the City’s Housing element, this criterion is satisfied.   
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(4) Necessity and Financial Burden of Private Enforcement 

 It is apparent that Real Party’s participation was necessary.  But to meet this test, a party also 

must show that “the cost of the claimant’s legal victory transcends his [or her] personal interest, that 

is, when the necessity for pursuing the lawsuit placed a burden on the [claimant] out of proportion to 

his [or her] individual stake in the matter.”  (Woodland Hills Residents Assn., Inc. v. City Council (1979) 

23 Cal. 3d 917, 941.)  

This requires the court to compare “the litigant’s private interests with the anticipated costs 

of suit.” (California Licensed Foresters Assn. v. State Bd. of Forestry (1994) 30 Cal.App.4th, 562, 570.  

See also Conservatorship of Whitley (2010) 50 Cal. 4th 1206, 1215 [court should approximate “the 

estimated value of the case at the time the vital litigation decisions were being made[.]”)   

A number of courts have found disqualifying pecuniary benefit in the context of land-use 

approvals that had a substantial effect on the use of real property, without any specific showing of 

the actual amount of the benefit.  (Norberg v. Cal. Coastal Comm’n (2013) 221 Cal.App.4th 535, 545 

[coastal commission permit challenge enabled property owner to build improvements that enhanced 

the value of his property; no actual determination of the  amount of financial benefit]; Edna Valley 

Watch v. County of San Luis Obispo (2011) 197 Cal.App.4th 1312, 1321 [remand to determine 

petitioner’s pecuniary benefit from stopping project in CEQA action]; Jobe v. City of Orange, supra, 88 

Cal.App.4th at 419 [non-profit private school defended permits that it allowed it to expand facility].) 

As the moving party, 3721 Land bears the burden of proof on this issue.  (Jobe v. City of 

Orange, supra, 88 Cal. App. 4th at 419 [award “requires that the claimant show that the cost of its 

legal victory transcended its personal interest”]; Evidence Code § 500 [“Except as otherwise provided 

by law, a party has the burden of proof as to each fact the existence or nonexistence of which is 

essential to the claim for relief or defense that he is asserting.”]) 

In its moving papers, Real Party does not address this issue at all. 

In reply, the Thornber declaration attests that the project will sell for $4 million, which will 

result in a loss of $105,000.  There are several difficulties with this contention.  First, the matter was 

raised first with the reply brief.   “The general rule of motion practice, which applies here, is that new 

evidence is not permitted with reply papers. … ‘[T]he inclusion of additional evidentiary matter with 

the reply should only be allowed in the exceptional case …’ and if permitted, the other party should 

be given the opportunity to respond.” (Jay v. Mahaffey (2013) 218 Cal.App.4th 1522, 1537–1538.) 

Whether to accept new evidence with the reply papers is vested in the trial court's sound discretion. 

(Alliant Ins. Services, Inc. v. Gaddy (2008) 159 Cal.App.4th 1292, 1308; see Jay, at p. 1538.) Given that 

this evidentiary showing, under clearly established law, was part of moving party’s burden, there is no 

reason to consider the new facts at this point.  Second, as noted above, the matter must be reviewed 

based on the facts as they existed at the time the litigation commenced.  (Conservatorship of Whitley, 

supra, 50 Cal. 4th at 1215.)  Thus, Ms. Thornber’s reliance on current and expected prices and recent 

rises in interest rates does not address the proper time frame.  Third, even it is correct that the 



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 39 
HEARING DATE:  09/01/2022 

 

 

31 

 

project ultimately could lose money, it could lose a lot more money if the project does not go forward 

at all, given its existing investment.  Real Party’s reply does not address that issue. 

In order to prevail on this motion, Real Party needed to show that at the time the decision to 

defend the litigation was made, the cost of the litigation was out of proportion to its financial interest 

in going forward with the project.  It has failed to do so. 

The parties also discuss two cases that they claim support exceptions to the ordinary 

“pecuniary interest” test.  In Adoption of Joshua S. (2008) 42 Cal.4th 945, 956, the Supreme Court 

declined to award fees under the same statute where prevailing party met all of the requirements for 

a fee award, but the losing party had “done nothing to curtail a public right other than raise an issue 

in the context of private litigation that results in an important legal precedent.”  The court found that 

this principle arose from the requirement that suit have resulted in “the enforcement of an important 

right affecting the public interest.”   But it applies only where the prevailing party has met all of the 

other requirements to recovery, which Real Party has not done.  In Save Our Heritage Organisation v. 

City of San Diego (2017) 11 Cal.App.5th 154, 161, the Court of Appeal applied Joshua S. in the context 

of a fee request against a losing community group, but found that the “litigation sought to correct 

what SOHO perceived to be violations of state and local environmental, historic preservation, and 

land use laws by the City.  While ultimately unsuccessful, the litigation was precisely the type of 

enforcement action section 1021.5 was enacted to promote.”  In each of these cases, the courts 

considered an additional limitation on an award of fees, and did not relieve the moving party from 

meeting all of the other statutory requirements. 

Petitioners’ Request for Judicial Notice is denied. 

The motion for attorney’s fees is denied. 
 

  
    

15. 10:00 AM CASE NUMBER:  MSC19-01247 
CASE NAME:  ABARCA VS. PULTE HOME 
 ISSUE CONFERENCE    
FILED BY:  
*TENTATIVE RULING:* 
 
Vacated. 
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16. 10:01 AM CASE NUMBER:  N22-1614 
CASE NAME:  CONTRA COSTA COUNTY, A POLITICAL SUBDIVISION OF THE STATE OF CALIFORNIA VS. 
DEBORAH COOPER 
 HEARING IN RE:  MERITS OF COUNTY'S PETITION  
FILED BY: CONTRA COSTA COUNTY, A POLITICAL SUBDIVISION OF THE STATE OF CALIFORNIA 
*TENTATIVE RULING:* 
 
Hearing required. 
 

 

 


